
October 7, 2014 
 
 
 
VIA FIRST-CLASS MAIL 
Internal Revenue Service  
Division Counsel/Associate Chief Counsel  
Tax Exempt and Government Entities 
Attn: Mr. Harry Beker, Chief, Health and Welfare Branch 
P.O. Box 7604  
Ben Franklin Station  
Washington, DC 20044 

 
Re: Long Term Disabled VEBA Trust for Former Nortel Employees 
 Ruling Request – Treatment of Income Continuation Payments Under 
 Federal Insurance Contributions Act (“FICA”), Federal 

Unemployment Tax Act (“FUTA”), and Medicare Tax; Qualification 
of VEBA Trust 

       
Dear Mr. Beker: 
 

The Long Term Disabled VEBA Trust for Former Nortel Networks Inc. (“Nortel”) 

Employees (the “LTD VEBA Trust”) requests a ruling on the proper treatment of the disability 

benefits described herein under Chapter 21 and Chapter 23 of the Internal Revenue Code.  In 

addition, as discussed in more detail below, the Trustees of the LTD VEBA Trust have filed a 

Form 1024 Application for Recognition of Exemption of the LTD VEBA Trust with the Internal 

Revenue Service Center, Cincinnati, Ohio. See Exhibit A.  

The LTD VEBA Trust respectfully requests expedited handling of this ruling request.  It 

is important for both the LTD VEBA Trust and its constituents, the long-term disabled former 

employees of Nortel to have definitive guidance as to the application of FICA and FUTA to the 

income continuation payments as soon as possible.  Nortel previously provided various 

employee benefits to the disabled employees, including disability coverage and medical benefits.  

Nortel has ceased operations and is completing a liquidation through a Chapter 11 in the United 

States Bankruptcy Court for the District of Delaware.  After a long period of negotiation and 
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eventually litigation, Nortel and the disabled employees needed a resolution of the claims of the 

disabled employees.  The disabled employees have serious medical conditions and are suffering 

severe economic distress, in addition to their medical conditions, which is one reason we are 

requesting an expedited review.   

The Pension Benefit Guarantee Corporation (“PBGC”), which administers the Nortel 

pension funds, has also requested the results of this ruling request to assist the PBGC in making a 

variety of decisions related to the ability of the former Nortel employees, who are eligible for the 

Nortel pension(s), to exercise their rights to retire early.   

As discussed below, income continuation payments have commenced and will continue 

to be made on the schedule approved by the Bankruptcy Court.  FICA and Medicare taxes with 

respect to income continuation payments made and to be made are being reserved until such time 

as there is a ruling.  Both the determination of tax withholdings and the PBGC early retirement 

directly impact funds available to this vulnerable constituency.  An expedited ruling is necessary 

to ensure their well-being.   

A. STATEMENT OF FACTS 
        
 1. Taxpayer Information 
 

LONG TERM DISABLED VEBA TRUST FOR 
FORMER NORTEL EMPLOYEES 
 
TRUSTEE c/o Counsel to the Trust Rafael X. Zahralddin  
1105 N MARKET ST STE 1700  
WILMINGTON, DE 19801 
302-384-9400 

 
Employer Identification Number:  46-6790347 
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 2. Description of Taxpayer’s Business Operations 
 
 As described in more detail below, the LTD VEBA Trust was organized to provide 

income continuation and a healthcare reimbursement plan for the benefit of the LTD Employees 

(defined below) because Nortel has ceased operating to the point where it exists only as a litigant 

in several proceedings within its chapter 11 proceedings.  Nortel has sold its operations.  It has 

wound down all benefit plans for virtually all employees, including, significantly, retirees and 

disabled former employees who were disability plan and health plan participants.  The 

Bankruptcy Court in the Nortel chapter 11 proceedings pending in the United States Bankruptcy 

Court in the District of Delaware approved the settlement governing the wind down of Nortel’s 

disability and medical plans.  See Exhibit B.  The Court approved the formation of the VEBA 

Trust, creation of Health Reimbursement Accounts (“HRA”) for the plan participants, and 

creation of a new disability plan. See Exhibit C.   

 3.  Facts Relating to the Transaction 
 

a. Nortel Bankruptcy 
 

On January 14, 2009 (the “Petition Date”), Nortel Networks, Inc., et al.1 (collectively, the 

“Debtors”), other than Nortel Networks (CALA) Inc.,2 filed in the United States Bankruptcy 

Court for the District of Delaware (the “Court”) voluntary petitions for relief under chapter 11 

                                                            
1 The Debtors, along with the last four digits of each Debtor’s tax identification number, are:  
Nortel Networks Inc. (6332), Nortel Networks Capital Corporation (9620), Nortel Altsystems 
Inc. (9769), Nortel Altsystems International Inc. (5596), Xros Inc. (4181), Sonoma Systems 
(2073), Qtera Corporation (0251), CoreTek, Inc. (5722), Nortel Networks Applications 
Management Solutions Inc. (2846), Nortel Networks Optical Components Inc. (3545), Nortel 
Networks HPOCS Inc. (3546), Architel Systems (U.S.) Corporation (3826), Nortel Networks 
International Inc. (0358), Northern Telecom International Inc. (6286), Nortel Networks Cable 
Solutions Inc. (0567) and Nortel Networks (CALA) Inc. (4226). 
2   Nortel Networks (CALA) Inc. filed a voluntary petition for relief under chapter 11 of the 
Bankruptcy Code on July 14, 2009, which was consolidated and is being jointly administered 
with the other Debtors’ chapter 11 cases for procedural purposes (D.I. 1098). 
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the Bankruptcy Code.  As of the Petition Date, there were well over 200 long-term disabled 

employees (the “LTD Employees”) of the Debtors.   

The LTD Employees, as disabled individuals, were faced with several challenges 

surrounding their individual life planning in relation to the Debtors’ bankruptcy.  The LTD 

Employees are permanently unable to work; the income continuation insurance they purchased 

from the Debtors provided almost always the primary source of income for most of the LTD 

Employees.  Similarly, the medical benefits provided by the Debtors were essential supplements 

to Medicare, and in some instances, the primary source of medical insurance.  Without the 

critical benefits that had been previously provided by the Debtors, the LTD Employees were in 

large part without means to pay not only for living expenses, but also to cover insurance 

premiums and medical costs.  In many instances, these costs are substantial, as well as critical, to 

the disabled who suffer from varying levels of health issues. 

Accordingly, on June 22, 2011, the Court authorized the appointment of an official 

committee of LTD Employees (the “LTD Committee”) pursuant to Bankruptcy Code Section 

1102 (D.I. 5790)3 to represent the interests of the LTD Employees in negotiations with the 

Debtors over the transition from the Debtors’ welfare benefit plans to new plans or structures to 

assist the LTD Employees.  On August 2, 2011, the LTD Committee was formed.  See Amended 

Notice of Appointment of Unsecured Creditors (D.I. 6080).4 

On July 30, 2012, the Debtors filed Debtors’ Motion for Entry of an Order Pursuant to 

                                                            
3 D.I. refers to the Court’s docket identification number for the particular pleading. 
4 When the LTD Committee was formed, the Court, in order to contain estate costs, required that the Retiree 
Committee and the LTD Committee use the same financial advisor and the same actuary, though both committees 
would have separate counsel.  Elliott Greenleaf was retained on August 2, 2011 as counsel to the LTD Committee  
(D.I. 6201).  Morgan Maxwell was retained as special tax counsel on April 5, 2013 (D.I. 9961).  Both counsel have 
been subsequently retained by the LTD VEBA Trust.  The LTD Committee and the Retiree Committee retained 
Alvarez and Marsal as its financial advisors (D.I. 6570) and Towers Watson (D.I. 6679) as its actuary.  It was also 
contemplated by the Court that a joint proposal for replacement benefits be considered so that both committees 
could leverage the larger numbers of retirees, 4400, to include the long term disabled, who would prove difficult to 
insure because there were only 270 of them and all were unattractive to insurers because of their health condition. 
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11 U.S.C. §§ 105, 363 and 1108 Authorizing the Debtors to Terminate the Debtors’ Long-Term 

Disability Plans and the Employment of the LTD Employees (D.I. 8067), seeking authority to 

terminate the LTD Plans and the employment of the LTD Employees as of December 31, 2012 

(the “LTD Termination Motion”).  The Debtors later filed the Debtors’ Supplemental Submission 

in Further Support of Debtors’ Motion for Entry of an Order Pursuant to 11 U.S.C. §§ 105, 363 

and 1108 Authorizing the Debtors to Terminate the Debtors’ Long-Term Disability Plans and 

the Employment of the LTD Employees (D.I. 8878), which extended the requested termination 

date for the LTD Plans and the LTD Employees’ employment to March 31, 2013.  

The LTD Committee and individual LTD Employees filed multiple objections to the 

Debtors’ LTD Termination Motion.  After over a year of negotiation, several months of 

mediation and, eventually, litigation regarding the Debtors’ proposed termination of the LTD 

Benefits, the Debtors and the LTD Committee began in the fall of 2012 to work towards a 

consensual settlement that would allow the Debtors to terminate the LTD Plans while addressing 

the objections raised by the LTD Committee and certain LTD Employees.   

Following many months of negotiation, on December 4, 2012, the Debtors and the LTD 

Committee, together with the Official Committee of Unsecured Creditors (the “UCC”) and the 

ad hoc group of bondholders (the “Bondholder Group”), and participation of counsel to the 

Official Committee of Retired Employees, were able to reach the primary terms of a settlement 

(the “Settlement”) in principle. The resulting settlement agreement (the “Settlement Agreement”) 

embodies that agreement, as ultimately memorialized by the parties. See Exhibit D.      

The LTD Committee’s actuary, Vincent Bodnar of Towers Watson, in an affidavit filed 

with the Court which included an actuarial report5 as an exhibit, estimated the LTD Employees’ 

                                                            
5 The actuary report prepared by Towers Watson included three appendices: 1. an appendix of schedules and 
assumptions regarding the constituency used to produce the actuarial report, 2. an appendix with the summary of 
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claims under the LTD Plans to be worth approximately $57 million as of June 1, 2013 2013.  See 

Exhibit E.  The actuarial present value as of June 1, 2013, for each employee benefit under the 

former ERISA plans was estimated as follows: 1. Income Replacement $29,391,721, 2. Medical 

$20,527,752, 3. Life Insurance $5,646,986, 4. Long Term Investment Plan 1,547,720, and 

Accidental Death and Dismemberment $24,486 for a total of $57,138,665.  See Exhibit E.   

The LTD Committee determined that the Settlement was in the best interest of the LTD 

Employees.  Notably, the funds made available to continue the disability plan and find a 

substitution for medical benefits were less than half the amount estimated by the LTD 

Committee actuaries as needed to get the LTD Employees from the date the plans were 

discontinued to retirement age.  Retirement age was the stated expiration date of the medical and 

disability plans.  Also, certain benefits could not be replaced and there would be no alternative 

provision of benefits available, particularly long term care and other insurance, as the LTD 

Employees were deemed uninsurable because of their conditions.  

On January 18, 2013, the Debtors and the LTD Committee filed the Joint Motion 

Pursuant to Sections 363 and 105 of the Bankruptcy Code, and Bankruptcy Rules 9019 and 7023 

to (I)(A) Preliminarily Approve The Settlement Agreement Regarding Long-Term Disability 

Plans and Claims, (B) Conditionally Certify a Class for Settlement Purposes Only, (C) Approve 

the Notice Procedures, and (D) Schedule A Fairness Hearing; and (II)(A) Finally Approve the 

Settlement Agreement, (B) Finally Certify A Class, (C) Authorize the Debtors to Terminate the 

LTD Plans, and (D) Grant Related Relief (the “Joint Motion”) (D.I. 9304).  The Joint Motion 

sought entry of an order approving certain notice procedures and forms of notice regarding the 

Settlement that, if approved by the Court, would among other things, settle the LTD Termination 

                                                                                                                                                                                                
actuarial present value, summary of projected benefits by calendar year and benefit type, lives projection for the plan 
participants by calendar year, and actuarial present value and settlement amounts by individual, and 3. demographic 
information, including a summary of participant characteristics. 
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Motion, as well as provide for the termination (the “Termination Date”) of the LTD Plans with 

respect to all plan participants, including the LTD Employees.  As noted above, the Settlement 

was approved by Court order on May 1, 2013.  See Exhibit B. 

b. The Care Plan for LTD Employees 

The LTD Committee, having reached the Settlement with the Debtors in the form of an 

allowed general unsecured claim (the “Claim”), as the plan was self-insured, then sought Court 

approval of the proposed structure to assist in the long term care of the LTD Employees.  A 

common question that emerged from the settlement approval process was the physical well-being 

and care of the individual LTD Employees.  Two areas of deep concern were identified: (i) the 

impact on the future care of the disabled of Federal  income and employment taxes (the “Tax 

Issues”) and (ii) the impact of the care plan on eligibility, access or cost, among other things, 

related to government provided or subsidized medical benefits (the “Benefits Issues”).  As part 

of this process, the LTD Committee was charged with the separate task of determining how to 

structure the future care of the eligible LTD Employees in light of the distribution’s possible tax 

consequences and effects on medical and government benefit programs.  Because Nortel was to 

cease to operate and had self-insured the disability insurance plan, the circumstances demanded a 

structure be put into place to continue the plans.   

The LTD Committee obtained authority from the Court to allow the LTD Committee or 

its successors (the “VEBA Committee”) to pursue the future care of the LTD Employees under 

the proposed disability plan continuation and HRA.  See Exhibit C.   The LTD Committee (or its 

successors) was also given authority to seek a private letter ruling (the “PLR”) from the IRS 

regarding the use of a VEBA and HRA.  In the interim, the VEBA and HRA were established to 

ensure uninterrupted care was provided to the LTD constituency.   
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The VEBA will operate until a response is received from the IRS regarding the PLR; at 

which time, the VEBA will act appropriately to manage the funds under its care.  The LTD 

Committee also determined, and the Court agreed, that the VEBA can provide a governing 

structure that will not only preserve earnings of the funds deposited in the VEBA on a tax free 

basis, but also provides proper security for the funds because of the heightened fiduciary duty 

standard associated with a VEBA trust.   

The funds provided for the care plan were less than the LTD Employees would need to 

reach retirement age as illustrated by the actuary report provided by the LTD Committee actuary.  

Many of the LTD Employees are extremely vulnerable to any change in cash flow to fund their 

living expenses because they are unable to work, have high medical costs and have no other 

source of funding.  Some of the older LTD Employees are seeking to retire early.  Retiring early 

will have consequences.  The LTD Employees will be penalized for taking funds early, but be 

able to keep their homes, for example, and access to medical care.  

The PBGC manages the various Nortel pension plans.  The LTD VEBA Trust is working 

with the PBGC to assist trust beneficiaries as they age out of the trust plans (traditional disability 

benefits expire at retirement age).  One of the documents that the PBGC has requested is this 

ruling request, as well as, hopefully, the private letter ruling itself, so that they can help manage 

the pension issues.  The PBGC has not shared the exact reason for why it needs the private letter 

ruling, citing policy restrictions on responding to that question, but it has indicated that it cannot 

begin its dialogue with the LTD VEBA Trust or the individuals who might be able to take an 

early retirement and access funds without the ruling request of the PLR.  

 The LTD Employees required uninterrupted benefits after the Termination Date 

due to the dire medical exigencies of the constituency, as well as the fact that almost all had no 
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independent ability to work and pay for basic living expenses.6  For those fortunate enough to 

have a caregiver or working spouse, the impact in the potential loss of access to benefits, is, 

practically speaking, no less dire, as the disabilities and costs attendant to those disabilities are 

formidable.  Therefore, rather than waiting an undetermined amount of time for a distribution 

from the Debtor for the Claim, the LTD Committee entered into an agreement with a purchaser 

(the “Claims Purchaser”) to sell the Claim for a set price, providing price stability and an 

anticipated quicker recovery for the LTD Employees.   

Had the Debtors not filed for bankruptcy and been in a position to continue the LTD 

Employees’ benefits, the majority of these benefits - such as life insurance, AD&D insurance, 

and medical expense reimbursement benefits - would have remained non-taxable to the 

recipients; other benefits, such as the income continuation and benefits under the long-term 

investment plan, still would have been taxable to the recipients.  The income continuation 

payments, being “sick pay”, would not have been subject to FICA, FUTA and Medicare taxes.  

The value of the benefits for each LTD Employee was actuarially determined in order to 

allocate each LTD Employees’ proportional share of the limited funds that would be supplied by 

Nortel out of its bankruptcy, and the LTD Committee, in an exercise of its fiduciary duties, 

determined that a continuation of benefits was the best possible means to provide for the 

continued care of the LTD Employees.  Mindful of the LTD constituency needs and that the 

manner in which an exit from the Nortel plans was provided for the LTD Employees would 

potentially impact overall taxation of income, as well as individual access to government 

                                                            
6 Consistent with industry norms, the current disability plan allows disabled employees to return to the workforce for 
a certain number of hours or in another capacity, but there were very few disabled employees that can work at all 
and all were unable to return to the earning ability they had before they became permanently disabled. The old plans 
and the new VEBA plans allow for participants to work if such work is not indicative of the participant’s ability to 
perform a reasonable occupation that would be expected to provide the participant with earnings of at least eighty 
percent (80%) of such participant’s pre-disability income.  
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sponsored medical benefits, the LTD Committee first obtained Court approval of use of a VEBA 

trust.  The LTD Committee also received Court authority to create the HRAs and the new 

disability plan, taking into account the legal and practical considerations unique to the LTD 

Employees due to their disabilities.  See Exhibit C. 

The LTD Committee proposed a transition from Nortel’s health and welfare plans to a 

solution that it believed was in the best interests of the LTD Employee constituency.  The LTD 

Committee decided that use of a VEBA/HRA structure (as defined herein) would be the most 

beneficial.  The LTD Committee was advised that these proceeds could be placed into a 

Voluntary Employee Benefit Association (“VEBA”) trust in a Health Reimbursement Account 

(“HRA”) to administer the Debtors’ contribution as qualified medical expenses.  

After careful deliberation, the LTD Committee sought and obtained approval from the 

Court for the authority to pursue a care plan that deposited eligible proceeds into a VEBA trust. 

See Exhibit C.  The LTD VEBA Trust prepared the Agreement of Trust, Amended and Restated.  

See Exhibit F.  Certain of those funds would then be administered by an HRA provider.  A cap 

for the HRA at $60,000 was requested, which was determined to be at a level appropriate for the 

constituency after careful consultation with the LTD Committees actuarial and financial advisors 

as well as a review of historical spend by the constituency on goods and services that would be 

eligible for HRA reimbursement.  See Exhibit G.    

 The professionals of both committees requested bids from the market for a variety of 

replacement insurance programs, and only one medical benefit plan provider considered 

including the long term disabled in a proposed plan with the retirees.  One insurance provider 

eventually agreed to provide a new plan, but the retiree committee constituency voted not to 

pursue the medical plan and instead simply use an HRA.  As the insurer was not interested in 
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providing medical benefits to the long term disabled employees only, they could not sustain a 

plan themselves, and there was no possibility of a new medical plan. The HRA was used as a 

substitute for a full medical plan   It was determined that a better option under the circumstances 

was to use HRAs to allow retirees and LTD Employees to directly pay for health benefits, such 

as prescriptions, and even premiums for independent health plans, instead of securing very costly 

and, at that time, unavailable medical insurance.   

i. New Disability Plan 

Based on the actuarial analysis provided by Towers Watson, the LTD Committee arrived 

at a schedule of income continuation payments for the LTD constituents designed to mirror, to 

the extent possible under the reduced funding and insolvency of the prior plans sponsor, the 

disability payments previously being received by each LTD constituent. See Exhibit H.  Given 

the limitation of available funds as a result of the bankruptcy, LTD constituents are to receive 

either one, two or four annual payments depending on their relative share of the total amount 

available.   

 Annual payments, as opposed to more frequent payments, were chosen to minimize 

administrative costs to the VEBA Trust because unlike an operating company, such as Nortel, 

managing the plans, there would be no further income into the plans. The VEBA has limited 

operating funds.  Aside from the payment schedule, the disability plan operates under the same 

conditions as it did prior to the wind down.  The Disability Plan (see Exhibit I) provides that in 

order to receive disability payments, the participant in the plan must continue to be disabled as a 

condition to receiving plan payments and that plan payments terminate upon a participant’s 

death.  Furthermore, it is a condition that any payment or portion thereof associated with a period 

after an LTD constituent has passed or has been determined to no longer disabled must be repaid 
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to the Disability Plan by the LTD constituent or his or her estate.   

In order to assess both of these conditions an independent third party was retained by the 

Trust to implement the plan.   On June 27, 2013, the VEBA Nortel LTD Trust retained Disability 

Insurance Specialists LLC (“DIS”), effective on May 1, 2013, to provide ongoing administration 

services to the Trust to fulfill its obligations under the VEBA plan to distribute funds according 

to the plan for the benefit of the plan participants.   

DIS provides consulting and product development services to some of the largest 

disability insurance carriers in the United States.  DIS is a licensed third-party administrator 

providing policy and claim administration to insurers, reinsurers, and employers.7  DIS has a 

staff of approximately 40 insurance professionals with almost 20 years of insurance experience 

on average, including registered nurses, actuaries, and physical therapist, attorney, and claim 

specialists.   

The administration services provided by DIS, and which continue to be provided by DIS, 

include an annual review and testing of claims for continued eligibility prior to each annual 

payment being due to the beneficiaries. 

In June 2013, DIS sent a letter to each plan participant outlining the information need to 

confirm continued eligibility under a disability plan. 

 Each participant was required to make telephonic contact with DIS by June 30, 2013 to 

verify the participant’s identity and contact information to ensure the July 1, 2013 payment could 

be released.  DIS attempted to reach the participants by telephone based on the contact 

information provided to DIS.  If DIS was unable to verify the participant’s identity and contact 

information, payments were not released.   

                                                            
7 DIS was founded in 1996 and is managed by William Bossi and Arthur Verney, both actuaries with over 35 years’ 
experience in the life and health insurance business.   
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In addition to making telephonic contact with each participant, DIS required the plan 

participants to complete and return forms to DIS no later than July 31, 2013.  The forms included 

the following: 

1. HIPAA Authorization – this allowed DIS to gather information necessary to 
document and validate the claims for benefits. 
 

2. Claimant Statement – this required the plan participants to identify their primary care 
physician, and list their other treating physicians. 

 
3. Attending Physician’s Statement – this form was to be completed by the physician 

treating the participants for their primary disabling condition. 
 

4506 Form – this allowed DIS, to the extent tax records were not provided by the 
participants, to verify income through the IRS. 
 

Each plan participant was also required to provide DIS with a complete copy of the 

participant’s most recent filed individual and business tax returns including all schedules and 

attachments, and any other claim documentation.  The plan participants were also encouraged to 

provide DIS with any information that they believed would assist DIS in evaluating their claims 

for benefits including copies of the disability claim files handled by Prudential, narratives that 

summarize the plan participant’s condition, or any medical information such as recent discharge 

summaries.   

Extensive effort was expended by to collect the required information from the remaining 

non-certified claimants.  DIS follow up efforts to gather the documentation needed to certify 

each claim included first, second and third request letters, as well as follow up telephone calls 

and e-mail reminders.  For the period of June 1, 2013 thru Dec 31, 2013, DIS reviewed a total of 

171 claims, obtained 67 medical records, conducted 28 telephone interviews, conducted 4 field 

visits and preformed surveillance on 1 individual.  Payments were withheld from individuals that 

did not provide the requested information to DIS and for which DIS was not able to certify their 
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claims.  Payments were withheld from these individuals until such information was provided.  As 

of the date of this letter, DIS has not been able to certify claims of one participant for this period.    

On or about July 25, 2014, a termination letter denying benefits effective December 31, 2013, 

was sent to this individual based on the lack of sufficient medical information and financial 

information as required by the plan.8   

DIS follow up efforts to gather the documentation needed to certify each claim included 

first, second and third request letters, as well as follow up telephone calls and e-mail reminders.  

Extended effort was expended to collect the required information from the remaining non-

certified claimants.  It appears that non-certified claimants did not comprehend the importance of 

responding in a timely manner and with all of the information requested in order to maintain 

their active claim status.     

Since December 12, 2013, one LTD plan participant has passed away on February 24, 

2014 and as a result, the VEBA Trust has begun the process of getting back the prorata portion 

of the check that had been provided.  A letter was forwarded to the LTD plan participant to that 

effect and counsel to the VEBA Trust has provided a recommendation regarding collection 

through a formal litigation process if the demand is not met in a timely fashion.  The estate of the 

deceased has agreed to repay the trust by December 2014.  Formal litigation will commence 

                                                            
8 A summary prepared by DIS is included in relevant part: 
VEBA/NORTEL EE LTD PLAN 
SUMMARY OF CLAIM ACTIVITY  
 
Review Period:  June 1, 2013 through December 31, 2013 
 
Total Number of Claims Reviewed:   171 
Medical Records Obtained:      67 
Telephone Interviews:                    28 
Field Visits:                                            4 
Surveillance:                                           1 
Deaths:                                                    0 
Number of Claims Not Paid:                  1* 
*Requested information still outstanding as of December 31, 2013   
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promptly if payment is not received by the agreed time. 

The Long Term Disabled VEBA Trust for Former Nortel Employees (the “VEBA Trust”) 

has received both formal and informal challenges to the settlement and distribution procedures 

since their approval by the United State Bankruptcy Court for the District of Delaware in May 

2013.  The challenges came in many forms.  Certain long term disability participants requested 

to rescind their election to participate in the retiree committee settlement rather than the long 

term disability committee settlement.  Other participants requested changes to the distribution 

procedures - either wanting to accelerate the timing of their distribution payments or wanting to 

have their distribution payments made over a longer timeframe.  Others sought to reallocate 

funds from their Health Reimbursement Accounts, administered by WageWorks, Inc., into 

distribution payments.        

The VEBA Trust has taken a consistent approach to these challenges – it has denied all 

requests to modify the Court approved settlement and long term care plan.  The VEBA Trust is 

cognizant that it needs to treat each participant consistently under the VEBA plans to maintain 

the benefits of a VEBA.  Allowing individual participants separate treatment jeopardizes the 

VEBA and has not been permitted in any way.  By way of example, at the request of the Court, 

the VEBA Trust responded and objected to a request by Ronald Elias to rescind his election to 

participate in the retiree committee settlement rather than the long term disability committee 

settlement.  The Debtors and the Official Committee of Retirees joined in objecting to Mr. Elias’ 

request.   

The Court ultimately denied Mr. Elias request.  In his oral ruling, Judge Gross stated that 

all of the eligible participants were fully informed, recognized that there was a tremendous effort 

to educate the participants and that it would be tremendously prejudicial at this time to all of the 
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parties were Mr. Elias’ request to be granted by the Court.  The Court ultimately denied Mr. 

Elias request based on these grounds.  The VEBA Trust has successfully used this ruling to 

address other informal challenges to the settlement and distribution procedures. 

c. Tax Considerations 

The LTD VEBA Trust has reserved both the employer and employee share of the FICA 

tax from distributions to LTD Employees.  The aggregate FICA and Medicare taxes on disability 

income continuation to be paid from the funds provided to fund the care plan for the LTD 

Employees would be approximately $2.6 million, representing over 10% of the entire amount 

provided to fund the extended care for the disabled employees in question.9   The new disability 

plan, which is not sponsored by the Debtors and instead is governed by the VEBA (“VEBA LTD 

Plan”), and administrated by a third party administrator, is intended to be structured  as a 

disability plan, with payments not being  subject to FICA, FUTA and Medicare taxes.   

The LTD Committee’s successor, the VEBA Trust, seeks a private letter ruling (the 

“Private Letter Ruling”) from the IRS regarding the tax implications of the VEBA, HRA, and 

VEBA LTD Plan as new benefit plans.   

Under the VEBA LTD Plan, administered by trustees of the VEBA trust, each LTD 

Employee who is disabled is eligible to receive disability payments until: (a) reaching the plan 

retirement date as set by the actuaries and the Court approved payment plan; (b) disability 

benefits are exhausted; (c) such LTD Employee is no longer disabled; or (d) the LTD Employee 

has passed away.   

The VEBA Trust and HRA structure have been established.  After the Claim was sold to 

the Claims Purchaser, the settlement proceeds were placed into an LLC controlled by the LTD 

                                                            
9 The Termination Date was extended to June 30, 2013.  Pursuant to the terms of the section 6(b) of the LTD 
Settlement agreement, the funds to be used to fund the long term care of the disabled employees has been reduced 
by $680,000, such that the allowed amount of the LTD General Unsecured Claim is $25,960,000.  See D.I. 10053.  
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Committee and then transferred to the VEBA Trust, which funded the HRA subject to the 

$60,000 cap, and funded the VEBA LTD Plan.   

Importantly, if paid through a qualified disability plan and through a qualified VEBA 

trust, payments under the VEBA LTD Plan should be exempt from FICA, FUTA and Medicare 

taxes.  This exemption would preserve approximately $2.6 million in future care funding for the 

benefit of LTD Employees, who are already in a precarious situation financially and 

economically due to the insolvency of Nortel.  

B.  RULING REQUESTED 

  The VEBA Trust qualifies as a “voluntary employees’ beneficiary association” under 

IRC §501(c)(9); the HRA meets the requirements of a healthcare reimbursement account under 

IRC §213; and the VEBA LTD Plan is a  disability plan and the payments under the Plan are not 

subject to FICA, FUTA or Medicare taxes.       

C.  STATEMENT OF LAW 
        

A trust providing certain enumerated benefits to an association of employees (including 

former employees) of an employer or group of related employers may qualify as an exempt 

“voluntary employees’ beneficiary association” under IRC §501(c)(9).  

Amounts paid under a healthcare reimbursement plan or arrangement described in IRC 

§213 and the Treasury Regulations and other authorities thereunder are not subject to income or 

employment taxes. 

 Amounts paid under a plan or arrangement to provide for income continuation in the 

event of sickness or disability are not considered “wages” subject to FICA, FUTA or Medicare 

taxes.  IRC §§3121(c)(4), 3306(b)(4).       
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D. ANALYSIS 

The qualification of the VEBA Trust as a “voluntary employees’ beneficiary association” under 

IRC §501(c)(9) will be passed upon by the IRS in its review of the VEBA Trust’s Application 

for Exemption, Form 1024. 

 The HRA Plan is structured to be consistent with the rules and restrictions of IRC §213 

and the Treasury Regulations and other authorities thereunder. 

 The LTD Disability Plan is structured to mirror as closely as possible the income 

continuation benefit the LTD constituents received under the Nortel plan prior to the bankruptcy, 

given the constraints and limitations imposed by the insolvency and liquidation of Nortel.  

Payments under the LTD Disability Plan continue only so long as an LTD constituent continues 

to be disabled and has not deceased.  Payments under the LTD Disability Plan continue if these 

conditions continue to be met and are limited only in comparison to the prior plan because of the 

limitation of funds needed to make these payments, occasioned by the bankruptcy of Nortel. 

The VEBA Trust is aware that economic recoveries arising out of an employment 

relationship are included as income and are subject to income and FICA tax withholding, even if 

the amounts recovered are paid in lieu of nontaxable fringe benefits.  United States v. McKean, 

33 Fed.Cl. 535 (1995).  In IRS Revenue Ruling 75-241, 1975-1 C.B. 316, an employee was paid 

cash in lieu of certain health and welfare benefits in discharge of a requirement under a federal 

statute that a minimum level of health and welfare fringe benefits be provided.  Because the 

employee had complete control of the disposition of the amounts paid and there was no 

contractual or legal obligation imposed on the employer to verify that the amounts paid were 

used by the employee to purchase health and welfare benefits, the amounts paid were held to be 

wages subject to income and FICA tax withholding.   
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Notwithstanding the natural desire on the part of some LTD constituents to receive 

amounts as quickly as possible, including in a lump sum, in the exercise of its fiduciary duty, the 

VEBA Trust (and its predecessor) sought the authority and was granted the authority of the 

Bankruptcy Court to structure payments under the disability plan to achieve a result for the LTD 

constituents similar to what they had received in cash under the Nortel plans prior to the 

bankruptcy (albeit for a shorter period of time) and as favorable as possible from a tax point of 

view. 

There is very little authority under the Internal Revenue Code for what constitutes a 

disability plan.  In normal circumstances, the employer or other payor has a strong economic 

incentive to discontinue such payments if an employee passes away or is no longer disabled.  

The VEBA Trust has these same incentives, because discontinuing payments to one constituent 

would make additional amounts available to the remaining constituents.  The LTD Disability 

Plan has provisions requiring periodic proof of continued disability, and payments terminate 

upon the death of a constituent.  Further, any payments made for a period when a constituent is 

no longer disabled or after an LTD constituent has deceased must be repaid to the VEBA Trust 

by the constituent or his or her estate. 

While there is little or no definitive authority under the Internal Revenue Code, counsel 

for the VEBA Trust is not aware of any authority contrary to the requested ruling.  In addition, 

there is analogous legal authority under other areas of the law supporting the proposition that the 

LTD Disability Plan is a disability plan, as opposed to some other arrangement that might be 

subject to a different result under the FICA, FUTA and Medicare tax rules. 
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E. CONCLUSION 
        
The VEBA Trust believes that the HRA Plan is consistent with the rules and restrictions of IRC 

§213 and the Treasury Regulations and other authorities thereunder, and the IRS should rule 

accordingly.  The VEBA Trust believes that the LTD Disability Plan is best characterized and 

described as an income continuation plan in the nature of a plan providing sick pay.  

Accordingly, the IRS should rule that payments under the LTD Disability Plan are not subject to 

FICA, FUTA or Medicare taxes.    

F. PROCEDURAL MATTERS 

1. Revenue Procedure 2014-1 Statements  
 

a. No return of the LTD VEBA Trust, a related taxpayer within the meaning of IRC 
§ 267, or of a member of an affiliated group of which the taxpayer is also a 
member within the meaning of IRC § 1504 which would be affected by the 
requested letter ruling or determination letter, is currently under examination, 
before IRS Appeals, or before a Federal court, or was previously under 
examination, before IRS Appeals, or before a Federal court. 
 

b. The Internal Revenue Service has not previously ruled on the same or similar 
issue for the LTD VEBA Trust, a related taxpayer, or a predecessor. 

 
c. Neither the LTD VEBA Trust, a related taxpayer, a predecessor, nor any 

representatives previously submitted a ruling request (including an application for 
change in method of accounting) involving the same or similar issue and 
withdrew the request before a letter ruling or determination letter was issued.  
 

d. Neither the LTD VEBA Trust, a related taxpayer, nor a predecessor previously 
submitted a ruling request (including an application for change in method of 
accounting) involving the same or a similar issue that is currently pending with 
the Service. 

 
e. The taxpayer has submitted an Application for Exemption, Form 1024, with 

respect to the qualification of the VEBA Trust as a “voluntary employees’ 
beneficiary association” under IRC §501(c)(9) with the Internal Revenue Service 
Center in Cincinnati, Ohio.  A copy of that filing is enclosed as Exhibit A. 

 
f. The letter ruling request does not involve the interpretation of a substantive 

provision of an income or estate tax treaty. 
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